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IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE (S),   

                  SONITPUR, TEZPUR 

   GR CASE No. 1390/2011 

                                   U/S 379/201 IPC 

              State 

                                             Vs 

            Khagen Nath                                   ……...…Accused  

 

PRESENT: Sri B. Acharyya, LL.M., A.J.S. 

                  Sub-Divisional Judicial Magistrate (S), Sonitpur, Tezpur 

Appearances: 

For the Prosecution:            Sri R. Goswami, Ld. APP.  

For the Defence:                 Imtiaz Ansari, Ld. Adv. 

Charge Framed on:                21.10.2014 

 

Date of Evidences:                 25.06.2015, 23.11.2016, 31.08.2017 & 24.10.2017 

Date of Argument:               03.07.2019 

Date of Judgment:               31.07.2019 

                                J U D G M E N T 

1.  The Prosecution case in brief is that one Harendra Nath, President Maj Rowmari 

Gohain Ali Primary School Management Committee, has filed an FIR on 05.07.2011 

stating that on 29.06.2011, accused was working as Head master of the Gohain Ali 

L.P School and has stolen Paint, Cement etc without permission of the School 

Management Committee. Hence this case was filed. 

 

2.  The O.C Dhekiajuli P.S on receiving the FIR registered a case vide Dhekiajuli P.S Case 

No. 263/11 u/s 379/201 of the Indian Penal Code. After investigation, the I.O laid 
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down the Charge sheet under Section 379/201 of the Indian Penal Code against 

accused person Khagen Nath for trial.  

 

3.  On appearance before the court, accused person was furnished with copies of 

relevant documents u/s 207 of the Cr.P.C. Upon perusal of the case record and on 

hearing the Learned Counsels for both sides, charge u/s 379/201 of Indian Penal 

Code was framed and the same was read over and explained to the accused person 

and he pleaded not guilty and claimed to be tried. 

 

4.  The Prosecution examined 6 (six) witnesses including the informant of this case. 

Thereafter, Ld. APP has prayed to close the evidence of the prosecution and 

accordingly, prayer was allowed. 

 

5.  The recording of statement of the accused u/s 313 of the Cr.P.C was done to which 

he denied the questions put to him. The accused declined to adduce any evidence in 

his defence. 

 

6.  Heard the arguments put forward by the learned counsel for the accused person and 

the learned APP for the State and also perused the evidences and materials on 

record.   

      POINTS FOR DETERMINATION: 

7.  The following Points have been taken up for determination and discussion in the case: 

 

1. Whether the accused person on 29.06.2011 had dishonestly removed cement 

and rod belonging to Gohain Ali Primary School, in his capacity as Headmaster 

of that School, without the knowledge and consent of his higher authority and 

thereby committed an offence punishable under Section 379 of the Indian Penal 

Code? 

 

2. Whether the accused person on the same date, time and place committed theft 

of cement and rod and also caused books of that School to disappear and 

thereby committed an offence punishable under Section 201 of the Indian Penal 

Code? 

         DISCUSSION, DECISION & REASONS THEREOF: 

8.  Informant Harendra Nath as PW 1 had deposed that he has filed this case and the 

accused person is known to him. In the year 2011-12 he was the President of the 

Management Committee of Mazromari Gohain Ali L.P School. At that time accused 
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was the Head master of said school. At the time of incident construction of School 

Kitchen was going on and after completion of the construction, few items like bricks, 

cement and rod were left out and lying there. Said items were stolen by the Head 

Master/ accused of the school alongwith books of the school given by the 

government. Hence PW 1 had filed this case. Police seized the books, cement and 

rod. Ext. 1 is the ezahar wherein Ext. 1(1) is his signature. 

 In his cross examination, PW 1 has stated that there is managing committee in their 

school. At that time he was the president of Managing Committee of the school and 

he has recorded the proceeding as per the decision of Management committee. He 

further stated that he has not seen the proceeding book in the Court. He also stated 

that this instant case was filed by club in his name. He does not want to challan the 

accused in this instant case. Materials of the Kitchen were brought by the contractor. 

They did not purchase any material on behalf of the school and after construction of 

kitchen. Cooking set and excess materials were taken by the contractor. He does not 

say the name of the contractor and workers who worked there. He does not know 

from where police has seized the books. He put his signature in Ext. 1. He filed the 

FIR under the advice of the Club as the club members told me not to think about 

anything but to put signature upon the FIR.  

9.  Bhupen Nath as PW 2 had deposed that he knows the accused person. The incident 

took place about two years ago. At that relevant time one day in the evening, he saw 

police along with members of Milanjyoti Association came to the house of accused 

and conducted a search operation and recovered books belonging to the said school 

from the Gohali room of the accused. Thereafter police had seized the articles. Ext. 2 

is the seizure list wherein Ext. 2(1) is his signature. He further submitted that he has 

forgotten as to where and when he put his signature in Ext. 2. Material Ext. A is the 

books seized from the house of accused. PW 2 does not remember how many bags 

were seized.  

 In his cross examination, PW 2 has stated that he went to the place of occurrence 

seeing huge gathering of people. Place of occurrence is a road and he did not see 

from where the seized articles were recovered by police. There were many old and 

torn books. He cannot say whether Material Ext. books were seized or not. On being 

asked by the police he had signed in a piece of paper. He does not remember in 

which place he signed the Ext. 2 and he even do not remember at what time he 

signed the paper.  

10.  Thaneswar Saikia as PW 3 had deposed that he knows the informant as well as the 

accused. The incident took place at 2011 at night at about 8:30-9:00 P.M. At that 
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time his nephew told him that police and journalists had come to the house of the 

accused. He went to the house of accused and saw police and also saw that the floor 

of the house was dug out and 7 (seven) plastic bags of books and copies, 4 (four) 

bags of cement and iron rods were seized from there. He further stated that many 

people were present at the place of occurrence and he was not interrogated by the 

police. 

  In his cross examination, PW 3 has stated that it was about 9:30 P.M when he 

reached the house of the accused. The seized articles i.e., rods, cement etc were 

inside the house of the accused and earth was dug out. Later police had interrogated 

him and he has stated before police that 7 (seven) plastic bags of books and copies 

and 4 (four) bags of cement were found at the house of the accused. He denied the 

fact that he not see the 7 (seven) Plastic bags, 4 (four) bags of cement and iron rods 

at house of accused. He denied the fact that in his statement u/s 161 of Cr.P.C he 

had stated that the articles were recovered from house of accused and he denied the 

fact that he did not see any articles being seized from the house of accused and as 

such his signature was not taken in the seizure list. He was a member of the School 

Managing Committee. He denied the fact that they conspired against the accused 

person as they wanted to bring a new person in place of accused who was founder of 

the school. He also denied the fact that he did not state in his statement u/s 161 

Cr.P.C that his nephew woke him up and he has deposed falsely.  

11.  Nilakanta Nath as PW 4 had deposed that he knows the informant as well as the 

accused person who are his neighbours. The incident took place in the year 2011 at 

night when he hear hue and cry outside his house. He came out and saw police 

loading their vehicle with some articles. He does not know what police was loading. 

He further stated that the vehicle was loaded near his shop. 

Cross examination of PW 4 was declined by defence.  

12.  Manoj Nath as PW 5 had deposed that he knows the accused person as well as the 

informant who are his co-villagers. The incident took place in the evening time. On 

the relevant day while he was coming back from his shop he saw police standing in 

front of the house of accused. On being asked he came to know that police had 

recovered some books from the house of accused. He did not see the recovered 

books. Police did not examine him. 

  In his cross examination, PW 5 has stated that he does not know from where police 

had recovered the said articles. He even did not see what articles were recovered. He 

only heard that books were found and he forgot who informed him about the 
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recovered items. He denied the fact that he did not hear anything of recovery of 

books from the house of accused.  

13.  Jibanta Kumar Nath as PW 6 had deposed that he knows the accused person as well 

as the informant. Accused is his father. He has forgotten the date and year of the 

incident. On the day of incident he was at the house of his sister, Mamoni Devi 

situated on the other side of the village. On returning home from there he found his 

grandmother at his house but she did not state him anything about the incident. He 

does not know if his father was arrested in the case or not.  

Cross examination of PW 6 was declined by defence.  

14.  Upon appreciation of the evidence of the informant alongwith other witnesses, it is 

seen that informant has filed this case under the instance and influence of the ‘Club’ 

which is clear from his cross examination and hence it can be presumed that this case 

was not filed by the informant on his own. Said fact also gives an impression that 

there must be some motive of filing this case by the club members and they remain in 

the background of filing the FIR.  

15.  Moreover, seized items have not been produced before the court nor the same was 

proved according to the procedure required to prove the same. Proceedings and 

resolutions of School Management Committee have also not been submitted in this 

case when informant has stated in his evidence that everything was noted in the 

Proceedings and Resolutions of School Management Committee. PW 2 has also stated 

in his cross examination that he did not see from where police had seized the seized 

materials. Thus it appears that PW 2 does not know anything but simply put his 

signature upon the seizure list.  

16.  It can be ascertained that there are contradictions in the evidences of Prosecution 

witnesses regarding seized articles. While PW 1 and PW 2 have stated that books 

were seized, PW 3 did not give any reference to books but stated that iron rod and 

cement bags were seized. It appears that PW 3 is not a seizure witness and PW 4 

does not know anything specific about the alleged incident. PW 5 in his evidence 

deposed that he heard that books were recovered from the house of the accused but 

he has clearly stated in his cross examination that he did not see any recovery or 

what articles were recovered. Thus PW 5 is a hearsay witness who does not have any 

specific knowledge about the alleged incident. it can also be ascertained that even PW 

6, who is the son of the accused does not know anything about this case. 

17.  It can further be ascertained that there is no explanation in the FIR as to why there 

was delay of about 7 (seven) days in filing the same and such non-explanation if fatal 

to the Prosecution case. 
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18.  Hence it can be said that Prosecution has failed to prove the allegation against the 

accused person beyond reasonable doubt. In view of above discussion and 

considerations, it can be said that the alleged offences have not been established 

against the accused by the Prosecution and hence he is entitled to be acquitted of the 

offences under Sections 379/201 of the Indian Penal Code and all the aforesaid Points 

for determination of this case are decided against the Prosecution and in favour of the 

accused. 

 

                                              ORDER 

 

Hence I hold that accused Khagen Nath is not guilty of committing offences 

punishable under Sections 379/201 of the Indian Penal Code. Accordingly he is 

acquitted from the offences punishable under Sections 379/201 of the Indian Penal 

Code and is set at liberty forthwith. 

 

The bail bond of the accused shall stand cancelled and surety shall be discharged 

after the expiry of 6 (six) months period from today. 

 

The case stands disposed off on contest. 

 

The Judgment is delivered in the open Court in presence of the accused and his 

Advocate. The Judgment is given under my hand and seal of this Court on this the 

31st day of July, 2019. 

 

 

                                                                                     (B. Acharyya) 

                      SDJM(S), Sonitpur, Tezpur 
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                                                 Appendix: 

 

Prosecution Witness: 

PW 1:   Harendra Nath 

PW 2:  Bhupen Nath 

PW 3:  Thaneswar Saikia 

PW 4:  Nilakanta Nath 

PW 5:  Manoj Nath 

PW 6:  Jibanta Kumar Nath 

 

Documents Exhibited by Prosecution:  

Ext. 1:  Ezahar 

Ext. 1(1): Signature of Informant 

Ext. 2:  Seizure List 

Ext. 2(1): Signature of Bhupen Nath 

Mat. Ext. A:  Seized Books 

 

Defence Witness: Nil 

Documents Exhibited by the defence: Nil    

 

 

                                                                                            (B. Acharyya) 

                                                            SDJM(S), Sonitpur, Tezpur 


